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§ 222.1 General.

Decisions as to the issuance, denial, or imposi-
tion of conditions on general, special, emergency,
interim and research permits under section 102 of
the Act will be made by application of the criteria
of parts 227 and 228. Final action on any applica-
tion for a permit will, to the extent practicable, be
taken within 180 days from the date a complete
application is filed.

§ 222.2 Tentative determinations.

(a) Within 30 days of the receipt of his initial
application, an applicant shall be issued notifica-
tion of whether his application is complete and
what, if any, additional information is required. No
such notification shall be deemed to foreclose the
Administrator or the Regional Administrator, as
the case may be, from requiring additional infor-
mation at any time pursuant to § 221.2.

(b) Within 30 days after receipt of a completed
permit application, the Administrator or the Re-
gional Administrator, as the case may be, shall
publish notice of such application including a ten-
tative determination with respect to issuance or de-
nial of the permit. If such tentative determination
is to issue the permit, the following additional ten-
tative determinations will be made:

(1) Proposed time limitations, if any;
(2) Proposed rate of discharge from the barge or

vessel transporting the waste;
(3) Proposed dumping site; and
(4) A brief description of any other proposed

conditions determined to be appropriate for inclu-
sion in the permit in question.

§ 222.3 Notice of applications.
(a) Contents. Notice of every complete applica-

tion for a general, special, interim, emergency and
research permit shall, in addition to any other ma-
terial, include the following:

(1) A summary of the information included in
the permit application;

(2) Any tentative determinations made pursuant
to paragraph (b) of § 222.2;

(3) A brief description of the procedures set
forth in § 222.5 for requesting a public hearing on
the application including specification of the date
by which requests for a public hearing must be
filed;

(4) A brief statement of the factors considered
in reaching the tentative determination with re-
spect to the permit and, in the case of a tentative
determination to issue the permit, the reasons for
the choice of the particular permit conditions se-
lected; and

(5) The location at which interested persons
may obtain further information on the proposed
dumping, including copies of any relevant docu-
ments.

(b) Publication—(1) Special, interim and re-
search permits. Notice of every complete applica-
tion for special, interim and research permits shall
be given by:

(i) Publication in a daily newspaper of general
circulation in the State in closest proximity to the
proposed dump site; and

(ii) Publication in a daily newspaper of general
circulation in the city in which is located the of-
fice of the Administrator or the Regional Adminis-
trator, as the case may be, giving notice of the
permit application.

(2) General permits. Notice of every complete
application for a general permit or notice of action
proposed to be taken by the Administrator to issue
a general permit, without an application, shall be
given by publication in the FEDERAL REGISTER.

(3) Emergency permits. Notice of every com-
plete application for an emergency permit shall be
given by publication in accordance with para-
graphs (b)(1)(i) and (ii) of this section; Provided,
however, That no such notice and no tentative de-
termination in accordance with § 222.2 shall be re-
quired in any case in which the Administrator de-
termines:

(i) That an emergency, as defined in paragraph
(c) of § 220.3 exists;

(ii) That the emergency poses an unacceptable
risk relating to human health;

(iii) That the emergency admits of no other fea-
sible solution; and

(iv) That the public interest requires the issu-
ance of an emergency permit as soon as possible.

Notice of any determination made by the Adminis-
trator pursuant to this paragraph (b)(3) shall be
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given as soon as practicable after the issuance of
the emergency permit by publication in accordance
with paragraphs (b)(1)(i) and (ii) and with para-
graphs (a), (c) through (i) of this section.

(c) Copies of notice sent to specific persons. In
addition to the publication of notice required by
paragraph (b) of this section, copies of such notice
will be mailed by the Administrator or the Re-
gional Administrator, as the case may be, to any
person, group or Federal, State or local agency
upon request. Any such request may be a standing
request for copies of such notices and shall be
submitted in writing to the Administrator or to any
Regional Administrator and shall relate to all or
any class of permit applications which may be
acted upon by the Administrator or such Regional
Administrator, as the case may be.

(d) Copies of notice sent to States. In addition
to the publication of notice required by paragraph
(b) of this section, copies of such notice will be
mailed to the State water pollution control agency
and to the State agency responsible for carrying
out the Coastal Zone Management Act, if such
agency exists, for each coastal State within 500
miles of the proposed dumping site.

(e) Copies of notice sent to Corps of Engineers.
In addition to the publication of notice required by
paragraph (b) of this section, copies of such notice
will be mailed to the office of the appropriate Dis-
trict Engineer of the U.S. Army Corps of Engi-
neers for purposes of section 106(c) of the Act,
(pertaining to navigation, harbor approaches, and
artificial islands on the outer continental shelf).

(f) Copies of notice sent to Coast Guard. In ad-
dition to the publication of notice required by
paragraph (b) of this section, copies of such notice
will be sent to the appropriate district office of the
U.S. Coast Guard for review and possible sugges-
tion of additional conditions to be included in the
permit to facilitate surveillance and enforcement.

(g) Fish and Wildlife Coordination Act. The
Fish and Wildlife Coordination Act, Reorganiza-
tion Plan No. 4 of 1970, and the Act require that
the Administrator or the Regional Administrator,
as the case may be, consult with appropriate re-
gional officials of the Departments of Commerce
and Interior, the Regional Director of the NMFS–
NOAA, and the agency exercising administrative
jurisdiction over the fish and wildlife resources of
the States subject to any dumping prior to the is-
suance of a permit under this subchapter H. Cop-
ies of the notice shall be sent to the persons noted
in paragraph (g) of this section.

(h) Copies of notice sent to Food and Drug Ad-
ministration. In addition to the publication of no-
tice required by paragraph (b) of this section, cop-
ies of such notice will be mailed to Food and
Drug Administration, Shellfish Sanitation Branch

(HF–417), 200 C Street SW., Washington, DC
20204.

(i) Failure to give certain notices. Failure to
send copies of any public notice in accordance
with paragraphs (c) through (h) of this section
shall not invalidate any notice given pursuant to
this section nor shall such failure invalidate any
subsequent administrative proceeding.

(j) Failure of consulted agency to respond. Un-
less advice to the contrary is received from the ap-
propriate Federal or State agency within 30 days
of the date copies of any public notice were dis-
patched to such agency, such agency will be
deemed to have no objection to the issuance of the
permit identified in the public notice.

§ 222.4 Initiation of hearings.

(a) In the case of any permit application for
which public notice in advance of permit issuance
is required in accordance with paragraph (b) of
§ 222.3, any person may, within 30 days of the
date on which all provisions of paragraph (b) of
§ 222.3 have been complied with, request a public
hearing to consider the issuance or denial of, or
the conditions to be imposed upon, such permit.
Any such request for a public hearing shall be in
writing, shall identify the person requesting the
hearing, shall state with particularity any objec-
tions to the issuance or denial of, or to the condi-
tions to be imposed upon, the proposed permit,
and shall state the issues which are proposed to be
raised by such person for consideration at a hear-
ing.

(b) Whenever (1) a written request satisfying
the requirements of paragraph (a) of this section
has been received and the Administrator or Re-
gional Administrator, as the case may be, deter-
mines that such request presents genuine issues, or
(2) the Administrator or Regional Administrator,
as the case may be, determines in his discretion
that a public hearing is necessary or appropriate,
the Administrator or the Regional Administrator,
as the case may be, will set a time and place for
a public hearing in accordance with § 222.5, and
will give notice of such hearing by publication in
accordance with § 222.3.

(c) In the event the Administrator or the Re-
gional Administrator, as the case may be, deter-
mines that a request filed pursuant to paragraph
(a) of this section does not comply with the re-
quirements of such paragraph (a) of this section or
that such request does not present substantial is-
sues of public interest, he shall advise, in writing,
the person requesting the hearing of his determina-
tion.
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§ 222.5 Time and place of hearings.
Hearings shall be held in the State in closest

proximity to the proposed dump site, whenever
practicable, and shall be set for the earliest prac-
ticable date no less than 30 days after the receipt
of an appropriate request for a hearing or a deter-
mination by the Administrator or the Regional Ad-
ministrator, as the case may be, to hold such a
hearing without such a request.

§ 222.6 Presiding Officer.
A hearing convened pursuant to this subchapter

H shall be conducted by a Presiding Officer. The
Administrator or Regional Administrator, as the
case may be, may designate a Presiding Officer.
For adjudicatory hearings held pursuant to
§ 222.11, the Presiding Officer shall be an EPA
employee who has had no prior connection with
the permit application in question, including with-
out limitation, the performance of investigative or
prosecuting functions or any other functions, and
who is not employed in the Enforcement Division
or any Regional enforcement office.

[42 FR 2471, Jan. 11, 1977; 42 FR 6583, Feb. 3, 1977]

§ 222.7 Conduct of public hearing.
The Presiding Officer shall be responsible for

the expeditious conduct of the hearing. The hear-
ing shall be an informal public hearing, not an ad-
versary proceeding, and shall be conducted so as
to allow the presentation of public comments.
When the Presiding Officer determines that it is
necessary or appropriate, he shall cause a suitable
record, which may include a verbatim transcript,
of the proceedings to be made. Any person may
appear at a public hearing convened pursuant to
§ 222.5 whether or not he requested the hearing,
and may be represented by counsel or any other
authorized representative. The Presiding Officer is
authorized to set forth reasonable restrictions on
the nature or amount of documentary material or
testimony presented at a public hearing, giving due
regard to the relevancy of any such information,
and to the avoidance of undue repetitiveness of in-
formation presented.

§ 222.8 Recommendations of Presiding
Officer.

Within 30 days following the adjournment of a
public hearing convened pursuant to § 222.5, or
within such additional period as the Administrator
or the Regional Administrator, as the case may be,
may grant to the Presiding Officer for good cause
shown, and after full consideration of the com-
ments received at the hearing, the Presiding Offi-
cer will prepare and forward to the Administrator
or to the Regional Administrator, as the case may

be, written recommendations relating to the issu-
ance or denial of, or conditions to be imposed
upon, the proposed permit and the record of the
hearing, if any. Such recommendations shall con-
tain a brief statement of the basis for the rec-
ommendations including a description of evidence
relied upon. Copies of the Presiding Officer’s rec-
ommendations shall be provided to any interested
person on request, without charge. Copies of the
record will be provided in accordance with 40
CFR Part 2.

[42 FR 2471, Jan. 11, 1977; 42 FR 6583, Feb. 3, 1977]

§ 222.9 Issuance of permits.
(a) Within 30 days following receipt of the Pre-

siding Officer’s recommendations or, where no
hearing has been held, following the close of the
30-day period for requesting a hearing as provided
in § 222.4, the Administrator or the Regional Ad-
ministrator, as the case may be, shall make a de-
termination with respect to the issuance, denial, or
imposition of conditions on, any permit applied for
under this Subchapter H and shall give notice to
the applicant and to all persons who registered
their attendance at the hearing by providing their
name and mailing address, if any, by mailing a
letter stating the determination and stating the
basis therefor in terms of the Criteria.

(b) Any determination to issue or deny any per-
mit after a hearing held pursuant to § 222.7 shall
take effect no sooner than:

(1) 10 days after notice of such determination is
given if no request for an adjudicatory hearing is
filed in accordance with § 222.10(a); or

(2) 20 days after notice of such determination is
given if a request for an adjudicatory hearing is
filed in accordance with paragraph (a) of § 222.10
and the Administrator or the Regional Adminis-
trator, as the case may be, denies such request in
accordance with paragraph (c) of § 222.10; or

(3) The date on which a final determination has
been made following an adjudicatory hearing held
pursuant to § 222.11.

(c) The Administrator or Regional Adminis-
trator, as the case may be, may extend the term of
a previously issued permit pending the conclusion
of the proceedings held pursuant to §§ 222.7
through 222.9.

(d) A copy of each permit issued shall be sent
to the appropriate District Office of the U.S. Coast
Guard.

§ 222.10 Appeal to adjudicatory hear-
ing.

(a) Within 10 days following the receipt of no-
tice of the issuance or denial of any permit pursu-
ant to § 222.9 after a hearing held pursuant to
§ 222.7, any interested person who participated in
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such hearing may request that an adjudicatory
hearing be held pursuant to § 222.11 for the pur-
pose of reviewing such determination, or any part
thereof. Any such request for an adjudicatory hear-
ing shall be filed with the Administrator or the
Regional Administrator, as the case may be, and
shall be in writing, shall identify the person re-
questing the adjudicatory hearing and shall state
with particularity the objections to the determina-
tion, the basis therefor and the modification
requested.

(b) Whenever a written request satisfying the re-
quirements of paragraph (a) of this section has
been received and the Administrator or Regional
Administrator, as the case may be, determines that
an adjudicatory hearing is warranted, the Adminis-
trator or the Regional Administrator, as the case
may be, will set a time and place for an adjudica-
tory hearing in accordance with § 222.5, and will
give notice of such hearing by publication in ac-
cordance with § 222.3.

(c) Prior to the conclusion of the adjudicatory
hearing and appeal process, the Administrator or
the Regional Administrator, as the case may be, in
his discretion may extend the duration of a pre-
viously issued permit until a final determination
has been made pursuant to § 222.11 or § 222.12.

(d) In the event the Administrator or the Re-
gional Administrator, as the case may be, deter-
mines that a request filed pursuant to paragraph
(a) of this section does not comply with the re-
quirements of such paragraph (a) of this section or
that such request does not present substantial is-
sues of public interest, he shall advise, in writing,
the person requesting the adjudicatory hearing of
his determination.

(e) Any person requesting an adjudicatory hear-
ing or requesting admission as a party to an adju-
dicatory hearing shall state in his written request,
and shall by filing such request consent, that he
and his employees and agents shall submit them-
selves to direct and cross-examination at any such
hearing and to the taking of an oath administered
by the Presiding Officer.

§ 222.11 Conduct of adjudicatory hear-
ings.

(a) Parties. Any interested person may at a rea-
sonable time prior to the commencement of the
hearing submit to the Presiding Officer a request
to be admitted as a party. Such request shall be in
writing and shall set forth the information which
would be required to be submitted by such person
if he were requesting an adjudicatory hearing. Any
such request to be admitted as a party which satis-
fies the requirements of this paragraph (a) shall be
granted and all parties shall be informed at the
commencement of the adjudicatory hearing of the
parties involved. Any party may be represented by

counsel or other authorized representative. EPA
staff representing the Administrator or Regional
Administrator who took action with respect to the
permit application shall be deemed a party.

(b) Filing and service. (1) An original and two
(2) copies of all documents or papers required or
permitted to be filed shall be filed with the Presid-
ing Officer.

(2) Copies of all documents and papers filed
with the Presiding Officer shall be served upon all
other parties to the adjudicatory hearing.

(c) Consolidation. The Administrator, or the Re-
gional Administrator in the case of a hearing aris-
ing within his Region and for which he has been
delegated authority hereunder, may, in his discre-
tion, order consolidation of any adjudicatory hear-
ings held pursuant to this section whenever he de-
termines that consolidation will expedite or sim-
plify the consideration of the issues presented. The
Administrator may, in his discretion, order con-
solidation and designate one Region to be respon-
sible for the conduct of any hearings held pursuant
to this section which arise in different Regions
whenever he determines that consolidation will ex-
pedite or simplify the consideration of the issues
presented.

(d) Pre-hearing conference. The Presiding Offi-
cer may hold one or more prehearing conferences
and may issue a prehearing order which may in-
clude without limitation, requirements with respect
to any or all of the following:

(1) Stipulations and admissions;
(2) Disputed issues of fact;
(3) Disputed issues of law;
(4) Admissibility of any evidence;
(5) Hearing procedures including submission of

oral or written direct testimony, conduct of cross-
examination, and the opportunity for oral argu-
ments;

(6) Any other matter which may expedite the
hearing or aid in disposition of any issues raised
therein.

(e) Adjudicatory hearing procedures.
(1) The burden of going forward with the evi-

dence shall:
(i) In the case of any adjudicatory hearing held

pursuant to § 222.10(b)(1), be on the person filing
a request under § 222.10(a) as to each issue raised
by the request; and

(ii) In the case of any adjudicatory hearing held
pursuant to § 223.2 or pursuant to part 226, be on
the Environmental Protection Agency.

(2) The Presiding Officer shall have the duty to
conduct a fair and impartial hearing, to take action
to avoid unnecessary delay in the disposition of
proceedings, and to maintain order. He shall have
all powers necessary or appropriate to that end, in-
cluding without limitation, the following:

(i) To administer oaths and affirmations;
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(ii) To rule upon offers of proof and receive rel-
evant evidence;

(iii) To regulate the course of the hearing and
the conduct of the parties and their counsel;

(iv) To consider and rule upon all procedural
and other motions appropriate to the proceedings;
and

(v) To take any action authorized by these regu-
lations and in conformance with law.

(3) Parties shall have the right to cross-examine
a witness who appears at an adjudicatory hearing
to the extent that such cross-examination is nec-
essary or appropriate for a full disclosure of the
facts. In multi-party proceedings the Presiding Of-
ficer may limit cross-examination to one party on
each side if he is satisfied that the cross-examina-
tion by one party will adequately protect the inter-
ests of other parties.

(4) When a party will not be unfairly prejudiced
thereby, the Presiding Officer may order all or part
of the evidence to be submitted in written form.

(5) Rulings of the Presiding Officer on the ad-
missibility of evidence, the propriety of cross-ex-
amination, and other procedural matters, shall be
final and shall appear in the record.

(6) Interlocutory appeals may not be taken.
(7) Parties shall be presumed to have taken ex-

ception to an adverse ruling.
(8) The proceedings of all hearings shall be re-

corded by such means as the Presiding Officer
may determine. The original transcript of the hear-
ing shall be a part of the record and the sole offi-
cial transcript. Copies of the transcript shall be
available from the Environmental Protection Agen-
cy in accordance with 40 CFR part 2.

(9) The rules of evidence shall not apply.
(f) Decision after adjudicatory hearing. (1)

Within 30 days after the conclusion of the adju-
dicatory hearing, or within such additional period
as the Administrator or the Regional Adminis-
trator, as the case may be, may grant to the Pre-
siding Officer for good cause shown, the Presiding
Officer shall submit to the Administrator or the
Regional Administrator, as the case may be, pro-
posed findings of fact and conclusions of law, his
recommendation with respect to any and all issues
raised at the hearing, and the record of the hear-
ing. Such findings, conclusions and recommenda-
tions shall contain a brief statement of the basis
for the recommendations. Copies of the Presiding
Officer’s proposed findings of fact, conclusions of
law and recommendations shall be provided to all
parties to the adjudicatory hearing on request,
without charge.

(2) Within 20 days following submission of the
Presiding Officer’s proposed findings of fact, con-
clusions of law and recommendations, any party
may submit written exceptions, no more than 30
pages in length, to such proposed findings, conclu-

sions and recommendations and within 30 days
following the submission of the Presiding Offi-
cer’s proposed findings, conclusions and rec-
ommendations any party may file written com-
ments, no more than 30 pages in length, on an-
other party’s exceptions. Within 45 days following
the submission of the Presiding Officer’s proposed
findings, conclusions and recommendations, the
Administrator or the Regional Administrator, as
the case may be, shall make a determination with
respect to all issues raised at such hearing and
shall affirm, reverse or modify the previous or
proposed determination, as the case may be. No-
tice of such determination shall set forth the deter-
mination for each such issue, shall briefly state the
basis therefor and shall be given by mail to all
parties to the adjudicatory hearing.

§ 222.12 Appeal to the Environmental
Appeals Board.

(a)(1) The Administrator delegates to the Envi-
ronmental Appeals Board authority to issue final
decisions in appeals filed under this part. An ap-
peal directed to the Administrator, rather than to
the Environmental Appeals Board, will not be con-
sidered. This delegation of authority to the Envi-
ronmental Appeals Board does not preclude the
Environmental Appeals Board from referring an
appeal or a motion filed under this part to the Ad-
ministrator for decision when the Environmental
Appeals Board, in its discretion, deems it appro-
priate to do so. When an appeal or motion to re-
ferred to the Administrator, all parties shall be so
notified and the rules in this section referring to
the Environmental Appeals Board shall be inter-
preted as referring to the Administrator.

(2) Within 10 days following receipt of the de-
termination of the Regional Administrator pursuant
to paragraph (f)(2) of § 222.11, any party to an ad-
judicatory hearing held in accordance with
§ 222.11 may appeal such determination to the En-
vironmental Appeals Board by filing a written no-
tice of appeal, or the Environmental Appeals
Board may, on its own initiative, review any prior
determination.

(b) The notice of appeal shall be no more than
40 pages in length and shall contain:

(1) The name and address of the person filing
the notice of appeal;

(2) A concise statement of the facts on which
the person relies and appropriate citations to the
record of the adjudicatory hearing;

(3) A concise statement of the legal basis on
which the person relies;

(4) A concise statement setting forth the action
which the person proposes that the Environmental
Appeals Board take; and
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(5) A certificate of service of the notice of ap-
peal on all other parties to the adjudicatory hear-
ing.

(c) The effective date of any determination
made pursuant to paragraph (f)(2) of § 222.11 may
be stayed by the Environmental Appeals Board
pending final determination by it pursuant to this
section upon the filing of a notice of appeal which
satisfies the requirements of paragraph (b) of this
section or upon initiation by the Environmental
Appeals Board of review of any determination in
the absence of such notice of appeal.

(d) Within 20 days following the filing of a no-
tice of appeal in accordance with this section, any
party to the adjudicatory hearing may file a writ-
ten memorandum, no more than 40 pages in
length, in response thereto.

(e) Within 45 days following the filing of a no-
tice of appeal in accordance with this section, the
Environmental Appeals Board shall render its final
determination with respect to all issues raised in
the appeal to the Environmental Appeals Board
and shall affirm, reverse, or modify the previous
determination and briefly state the basis for its de-
termination.

(f) In accordance with 5 U.S.C. section 704, the
filing of an appeal to the Environmental Appeals
Board pursuant to this section shall be a pre-
requisite to judicial review of any determination to
issue or impose conditions upon any permit, or to
modify, revoke or suspend any permit, or to take
any other enforcement action, under this sub-
chapter H.

[42 FR 2471, Jan. 11, 1977, as amended at 57 FR 5346,
Feb. 13, 1992]

§ 222.13 Computation of time.
In computing any period of time prescribed or

allowed in this part, except unless otherwise pro-
vided, the day on which the designated period of
time begins to run shall not be included. The last
day of the period so computed is to be included
unless it is a Saturday, Sunday, or a legal holiday
in which the Environmental Protection Agency is
not open for business, in which event the period
runs until the end of the next day which is not a
Saturday, Sunday, or legal holiday. Intermediate
Saturdays, Sundays and legal holidays shall be ex-
cluded from the computation when the period of
time prescribed or allowed is seven days or less.


